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CHANDLER, J., FOR THE COURT:
1. The Circuit Court of Warren County revoked Shawn Hubbard's suspended sentence. Hubbard
filed a motion for post-conviction rdief. After an evidentiary hearing, the court denied the motion.
Hubbard apped's, assarting: (1) that the trid judge erred by not finding that it was an abuse of discretion

for imto preside over the revocation hearing; (2) that the trid court erroneoudy found that Hubbard had



waived hisright to apreiminary hearing; and (3) that there was insufficient evidence that Hubbard violated
the terms of his probation by failing to avoid persons or places of disreputable or harmful character.
2. We find no error and, therefore, affirm the denia of post-conviction relief.

FACTS
113. OnJdune 5, 1997, Hubbard was convicted of sdle of cocaine. Though the sentencing order does
not appear in the record, it is gpparent from other documents that the court sentenced Hubbard to eight
years, with five years suspended. During the five year suspended sentence, Hubbard was on supervised
probation.
14. In January 2003, the Vicksburg Police Department learned that William Smith, a prior felon, hed
s0ld cocaine a the resdence of Claude Jones. The police obtained a search warrant for the Jones
resdence and an arrest warrant for Smith. On January 9, officers went to the Jonesresidenceto execute
the warrants. AsOfficer Penny Branchcdlimbed the stairs in front of the house, she smelled a strong odor
of burning marijuana. Sergeant Jeff Merritt adso detected the odor of burning marijuana as he entered the
house. The police found Jones, Smith, and Hubbard seeted in the living room. Sergeant Virgil Wooddl
found a bag of marijuana under the cushionof Hubbard's chair. The police aso found weagpons conceded
in the house. Hubbard was arrested.
5. Attherevocationhearing, Hubbard stated that he had beenat the Jones residence for about twenty
or thirty minutes before the police arrived. Hubbard explained that he had visited the Jones resdence in
order to offer Jones a place to live because Jones was being evicted. Hubbard denied having seen any
marijuana at the residence, having known marijuana was there, or having smeled an odor of burning
marijuana. Hubbard denied having known that Smith was a convicted felon or that the resdence was a

place where drugs were sold.



T6. The court found there was no showing that Hubbard had known that drugs were being sold at the
Jones resdence. However, the court found that Hubbard was at a place where marijuana was obvioudy
being used because it smdled of marijuana and there was marijuanain Hubbard's chair. The court held
that Hubbard had violated the terms of his probation by faling to avoid persons and places of disreputable
or harmful character, and revoked Hubbard's suspended sentence. Hubbard chalenged the proceedings
a the revocation hearing in his motion for post-conviction relief.
STANDARD OF REVIEW
17. Whenreviewing the denid of amotion for post-convictionrdief, this Court will not disturb the tria
court's fact-findings unlessthey are found to be clearly erroneous. Brown v.State, 731 So. 2d 595, 598
(16) (Miss. 1999). However, when questions of law are raised, the standard of review isde novo. Id.
LAW AND ANALY SIS

|. THE TRIAL JUDGE ERRED BY NOT FINDING THAT IT WAS AN ABUSE OF DISCRETION
FOR HIM TO PRESIDE OVER THE REVOCATION HEARING.

118. Hubbard arguesthat the dircuit judge, Judge Frank G. Valler, impermissibly ingtructed Hubbard's
probation officer to charge Hubbard with certain probation violations. Hubbard avers that, based onthis
conduct, a reasonable person would doubt Judge Valler'simpartidity and, therefore, Judge Voller should
have disquaified himsdf from presiding over Hubbard's revocation hearing.

T9. Hubbard did not raise this issue at the revocation proceedings. A prisoner's failure to "raise
objections, defenses, claims, questions, issues or errors ether in fact or law which were capable of
determination” in the proceeding under collatera attack congtitutes awaiver thereof. Miss. Code Ann.
§99-39-21 (1) (Supp. 2004). This Court may grant relief from the waiver upon a showing of cause and

actual prejudice. 1d. The burden rests with the prisoner to alege facts necessary to demondtrate thet his



damsare not procedurdly barred. Miss. Code Ann. §99-39-21 (6) (Supp. 2004). InhisPCR, Hubbard
did not provide any explanationfor why he could not or should not have moved for Judge Voller'srecusa
at the revocation proceedings. Therefore, thisissue is procedurdly barred. Id.
110.  Notwithstandingthe procedural bar, Hubbard'sdamiswithout merit. Hubbard'sprobation officer,
Barbara Clark, testified at the evidentiary hearing. Clark stated that, after Hubbard's arrest, she brought
the offense report to Judge Voller, who read it and requested that Clark draft awarrant for Hubbard's
violation of probation. Judge Valler ingtructed Clark to include the alegations of unlawful possession of
afirearm and failure to avoid persons of disreputable or harmful character. Clark identified a document
entitled, "Affidavit, Violation of Probation," as the document she drafted in response to Judge Voller's
request for awarrant. The document dleged that Hubbard had materidly violated his probation by falure
to avoid persons or places of disreputable or harmful character and by felony possession of afiream. The
document was signed by Clark and witnessed by Judge Valler.
11. Hubbard arguesthat Judge Voller'singruction of Clark asto Hubbard's probation violations ran
afoul of the doctrine of separation of powers and warranted Judge Voller's recusa pursuant to Canon
3E(2) of the Code of Judicid Conduct, which provides:

[j]udges should disqudify themselvesin proceedings in which their impartidity might be

questioned by a reasonable person knowing dl the circumstances or for other grounds

providedin the Code of Judicid Conduct or otherwise as provided by law, including but

not limited to ingances where: (a) the judge has a persond bias or prejudice concerning

aparty, or persond knowledge of disputed evidentiary facts concerning the proceeding;

Hubbard argues that Judge Voller's impartiaity might be questioned because he essentialy acted in a

prosecutoria capacity when he specified the probationviolations that Clark should dlege againgt Hubbard.



712. Thecaseof Dodsonv. Snging River Hospital Sys., 839 So. 2d 530, 532-33 (110-13) (Miss.
2003) discussed the standard by which this Court reviews a dam that a judge should have disqudified
himself under Canon 3. Thereis a presumptionthat ajudge was qudified and unbiased. 1d. at 533 (1110).
A judge mugt disqudify himsdlf if "areasonable person, knowing dl the circumstances, would harbor doubts
about hisimpartidity.” Collinsv. Joshi, 611 So. 2d 898, 901 (Miss. 1992) (citations omitted). "[R]ecusa
is required when the evidence produces a reasonable doubt as to the judge's impartidity.” Dodson, 839
So. 2d at 533 (113). In determining the question of recusal pursuant to Canon 3, "the propriety of the
judge's gtting is to be decided by the judge and is subject to review only in case of manifest abuse of
discretion.” Callins, 611 So. 2d at 901 (citations omitted).

113.  After the evidentiary hearing, Judge Voller found that he had asked Clark to draft a warrant for
Hubbard's probation violaions including his feony possesson of afireermand hisfalureto avoid persons
or places of disreputable or harmful character. Missssppi Code Annotated section 47-7-37 provides,
"[a]t any time during the period of probation the court, or judge in vacaion, may issue a warrant for
violating any of the conditions of probation or suspension of sentence and cause the probationer to be
arested.” Thus, the probationrevocation statute expresdy vests authority inthe drcuit judge to determine
whether a probationer should be arrested for violation of the conditions of probation.

14. We obsarve that the document Clark identified asthe one she drafted bears the title, "Affidavit,
Violation of Probation," and does not appear to be a warrant for Clark's arrest. The totdity of Clark's
testimony evinced her confuson over the terms "afidavit" and "warrant” because she used the terms

interchangeably. Clark did testify that Judge Voller requested that she draft awarrant. Given thesefacts,



Judge Valler's finding that he requested that Clark draft awarrant pursuant to section 47-7-37 was not
clearly erroneous.’

115.  Judge Voller found that his request that Clark draft awarrant for Hubbard's probation violations
was not prosecutoria in nature and that areasonable personwould not have doubted hisimpartidity asthe
judge presiding over Hubbard's revocation hearing. Indeed, by requesting that Clark draft awarrant stating
that Hubbard had violated certain terms of his probation, Judge Voller was exerciang his authority under
section 47-7-37 to issue awarrant for Hubbard's arrest for a probation violation. The authority to issue
a warrant under section 47-7-37 includes the authority to name the probation violaions stated in the
warrant. AsJudge Valler was acting within his statutory authority, there is no indication whatsoever that
Judge Voller was unqudified or biased such that his falure to recuse himself from presiding over the
revocation hearing was amanifest abuse of discretion. Thisissueis without merit.

II. THE TRIAL COURT ERRED BY FINDING THAT APPELLANT WAIVED HISRIGHT TO A
PRELIMINARY HEARING.

716. A probetioner facing arevocation of probation is conditutionally entitled to a preiminary hearing
in which a hearing officer determines whether probable cause exigts to hold the probationer for a fina
decison concerning revocation. Ridyv. State, 562 So. 2d 1206, 1210 (Miss. 1990) (citing Gagnon v.
Scarpelli, 411 U.S. 778, 782 (1973) and Morrissey v. Brewer, 408 U.S. 471, 485-87 (1972)). The

probationer may waive the right to a prdiminary hearing and elect to proceed to the final revocation

'Evenif nowarrant was in fact drafted, Hubbard was properly before the court at the revocation
hearing. Thisisbecause, in the absence of awarrant, section 47-7-37 alows a probationer to be brought
before the court if the probationer was arrested and the probation officer presented the court withawritten
report showinginwhat manner the probationer violated the conditions of probation. This procedurewas
followed inthe ingant case; Hubbard had been arrested and Clark presented Judge Voller withthe offense
report showing how Hubbard had violated the conditions of his probation.



hearing. Grayson v. State, 648 So. 2d 1129, 1133 (Miss. 1994). The minimum due process
requirements for afina revocation hearing are:
(&) written notice of the claimed violations of [probation or] parole; (b) disclosure to the
[probationer or] parolee of evidence againgt him; () opportunityto be heard inpersonand
to present witnesses and documentary evidence, (d) the right to confront and
cross-examine adverse witnesses (unless the hearing officer specificaly finds good cause
for not alowing confrontation); (e) a ‘neutrd and detached’ hearing body such as a
traditiona parole board, members of which need not be judicid officers or lawvyers, and
(f) a written satement by the factfinders as to the evidence relied on and reasons for
revoking [probation or] parole.
Reily, 562 So. 2d at 1210 (quoting Gagnon, 411 U. S. at 786).
f17. Hubbard wasnot afforded a preliminary hearing. Hubbard complained of thisomisson for thefirst
time in his motion for post-conviction rdief. The trid court held from the evidence adduced at the
evidentiary hearing that Hubbard had waived hisright to a preliminary hearing. The State correctly argues
that, because Hubbard could have raised the issue of the failure to hold a preliminary hearing a the find
revocationproceedings, thisissue is procedurdly barred fromreviewinpost-convictionproceedings. Miss.
Code Ann. 8 99-39-21 (1) (Supp. 2004).
118.  Notwithstanding the procedural bar, Hubbard is not entitled to any rdlief based on the fallure to
afford ima preliminary hearing. Not only did Hubbard fail to raisetheissue of apreiminary hearing during
the find revocation proceedings, but thetranscript of the revocati on hearing supportsthe tria court'sfinding
that Hubbard, in fact, waived hisright to a prdiminary hearing. At the commencement of the revocation
hearing, the following exchange occurred between the court and Hubbard's counse!:
The Court: The next case we have on the docket is a revocation involving Steve (Sc)
Hubbard. Isthe Defendant prepared to proceed? | know - | don't think he was served

with a copy of the petition until today; is that correct?

Mr. Penley: That's correct, Y our Honor.



The Court: Are you ready to proceed at thistime?

Mr. Penley: Yes, Your Honor. I've explained the facts to my client, and heis ready to
proceed and has signed awaiver that we presented to the digtrict attorney.

119. Hubbard stated in his affidavit that he never waived hisright to a preiminary hearing. No waiver
form appears in the record. However, the transcript shows that Hubbard's counsel announced that
Hubbard was ready to proceed with the fina revocation hearing and that Hubbard had signed awaiver
form. This Court is unable to know whether that waiver form purported to waive Hubbard's right to a
preliminary hearing. Nonetheless, the facts that Hubbard's counsal announced that Hubbard was ready
to proceed with the fina revocation hearing and that Hubbard, though represented by counsdl, never
brought the omission to the court's attention supported the court's finding that Hubbard had waived a
preliminary hearing. Thetria court'sfinding of waiver wasnot clearly erroneous. Further, evenif thefalure
to hald a preiminary hearing was error, the error was harmless. Thisis because Hubbard was afforded
"al the necessary due process safeguards’ associated with his find revocation hearing and has not shown
that he was prgjudiced by the failure to hold a preliminary hearing in any manner beyond the continuation
of his confinement in the time leading to the find revocation hearing. Rusche v. State, 813 So. 2d 787,
790-91 (113-14) (Miss. Ct. App. 2002). Thisissue iswithout merit.

I1l. THEREWASINSUFFICIENT EVIDENCE THAT APPELLANT FAILED TOAVOID PERSON
OR PLACES OF DISREPUTABLE OR HARMFUL CHARACTER.

120. Thetrid judge may revoke probation upon a showing that the probationer has "more likely than
not" violated the conditions of probation. Smith v. State, 742 So. 2d 1146, 1148 (110)(Miss. 1999)
(quoting Wallace v. State, 607 So. 2d 1184, 1190 (Miss. 1992)). In his find assgnment of error,

Hubbard arguesthat there was insufficient evidence that he violated the probation condition requiring him



to "avoid persons or places of disreputable or harmful character” as prescribed by Missssippi Code
Annotated 8 47-7-35 (Rev. 2004).

921. We turn to the circuit court's revocation decison. The court found there was no showing that
Hubbard knew the Jones residence was a place where drugs were being dedt. But, the court revoked
Hubbard's suspended sentence because Hubbard "was at a place where marijuana was obvioudy being
used because it smelled of marijuana and he had marijuana in the chair he wasin" and that Hubbard had
"faled to avoid vicious - persons and places of disreputable or harmful character and vidious - injurious or
vidious habits. . . ." On PCR, the court held that there had been sufficient evidence supporting the
revocation.

922. There was cartainly sufficient evidence supporting the conclusion that Hubbard "more likely than
not"falledtoavoid persons and places of disreputable or harmful character. Two narcotics officerstetified
that, while executing the search warrant at the Jones residence, they encountered an odor of burning
marijuana so strong that it was perceptible both insde and outside of the resdence. Hubbard argues that
the court's finding that he failed to avoid persons or places of disreputable or harmful character conflicted
withitsfinding that he had no prior knowledge that drugs were being dedlt at the resdence. Thisargument
iswithout merit. The court held that Hubbard had violated the conditions of his probation by remaining for
at least twenty minutes in a location where it would have been obvious to him that marijuana was being
used. Hubbard's knowledge of whet illegd activities might have occurred at the house before his arriva
isimmeaterid to the court's finding that he did not leave the housein spite of the obvious consumption of an
illegd drug.

923.  Hubbard dso contends that hisright to due process was violated because the trid court revoked

his probationuponafinding that he had engaged in "vicious and injurious habits," a probationviolationwith



whichHubbard was not charged. Mississippi Code Annotated section 47-7-35 (Rev. 2004), enumerates
conditions of probation, including the condition that the offender shdl "avoid injurious or vidous habits.”
Though the court did tate that Hubbard had "failed to avoid injurious or vicious habits," aviolation with
whichHubbard was not charged, the court clearly based the revocation uponitsfinding that Hubbard had
faled to avoid persons or places of disreputable or harmful character by remaining in a place where,
obvioudy, marijuanawas being used. Suffident evidence supported this finding. Therefore, Hubbard's
right to due process was not violated by the court'sreferenceto a probationviolaionwithwhichHubbard
was not charged. Thisissueis without merit.

124. THE JUDGMENT OF THE CIRCUIT COURT OF WARREN COUNTY DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO THE APPELLANT.

KING,C.J.,BRIDGESAND LEE, P.JJ., IRVING, MYERS, GRIFFIS,BARNES AND
ISHEE, JJ., CONCUR.
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